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THE SHAPE OF ATHENIAN LAWS 

The title is unashamedly plagiarized from Stephen Todd's excellent book, The Shape 
of Athenian Law.' The plagiarism is slightly misleading, however, since my interest is 
in law as enactment (Gesetz) while Todd's title expresses his interest in law as system 
(Recht). The issue I wish to address is the formulation of written laws in Athens 
during the late archaic and classical period, specifically the balance between 
procedural and substantive law. Substantive law deals with rights, obligations, 
offences, etc. Its role is to define behaviour which is required, allowed, or prohibited. 
These are what Hart terms 'primary rules'. Procedural law, on the other hand, deals, 
as the name suggests, with the administration of justice, that is with jurisdiction, 
process, etc. Hart's term for these is 'secondary rules'.2 The two cannot be separated 
quite as neatly as I have suggested, of course. A procedural law can scarcely avoid 
mentioning the offences or rights whose punishment or protection it regulates, while 
a substantive law may need to address issues such as jurisdiction. This is therefore an 
issue of orientation, not a simple binary division. However, as a broad basis for 
classification it is of value. 

There appears to be a consensus hardening around the view that Athenian law was 
essentially procedural in its orientation.3 Mogens Hansen in his important discussion 
of eisangelia ascribes a preference for formulation in procedural terms to the 
Athenians. He observes: 'our sources show that the Athenians took much more 
interest in procedural than in substantive law. In the forensic speeches we hear of 
innumerable procedures and types of process whereas the substantive rules concerning 
offences, obligations, property etc. are vague and often obscure.'4 More recently, 
Stephen Todd has emphasized the procedural orientation of the Athenian laws.5 
Cohen stresses the lack of interest in definition in Athenian legislation,6 and notes that 
this is a characteristic shared with the biblical, Roman and Assyrian codes, 'and 
indeed', he adds, 'most legal systems before the 20th century'.7 This approach goes 

S. C. Todd, The Shape of Athenian Law (Oxford, 1993). 
* 2 For 'primary' and 'secondary' rules see H. L. A. Hart, The Concept of Law (Oxford, 1961), 
pp. 89ff. 

3 M. Gagarin, Early Greek Law (Berkeley and Los Angeles, 1986), has argued more generally 
for the chronological priority of procedural rules in the evolution of lawcodes. He offers (pp. 8f.) 
a model for the evolution of early legal systems. His first stage ('pre-legal') is where a society has 
no formal procedures for the resolution of disputes. The second stage ('proto-legal') is where a 
society has procedures for dispute resolution but 'no recognized legal rules'. In the third stage of 
development a society has both procedures and rules; for this a knowledge of writing is required. 
Though there are merits in this model (the rejection of the terms 'primary' and 'secondary', with 
their implications of priority both in chronological terms and in significance), I have problems 
with a number of Gagarin's assumptions. The role of writing in the evolution of a legal system, 
though important, is probably less significant for the creation of substantive rules than Gagarin 
suggests. I also find his Stage 2 society (a society with procedural protection but no recognized 
rules) decidedly implausible, at least for preliterate Greece. S. Todd and P. Millett, 'Law, society 
and Athens', in P. Cartledge et al. (edd.), Nomos: Essays in Athenian Law, Politics and Society 
(Cambridge, 1990), p. 5 likewise affirm 'a chronological and a logical priority' for procedural law. 

4 M. H. Hansen, Eisangelia: The Sovereignty of the People's Court in Athens in the Fourth 
Century B.C., and the Impeachment of Generals and Politicians (Odense, 1975), p. 10. Cf. pp. 14, 21. 

5 Todd (cited above n. 1), pp. 64ff.; so already in Todd and Millett (cited above n. 3). 
6 D. Cohen, Law, Violence and Community in Classical Athens (Cambridge, 1995), p. 190. 
7 Ibid., p. 152. 
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back to the great English nineteenth-century authority on early law, Maine, who 
argues that the emphasis on procedure is typical of early legal systems.8 This view has 
also been accepted by the present writer.9 The procedural emphasis has not gone 
unchallenged; Rhodes in passing has criticized Hansen's emphasis on procedure, 
drawing attention to the fact that Athenian laws always begin with the offence, not 
with the procedure.10 But otherwise there appears to be broad agreement. The writers 
who assert the preponderance of procedural law in the Athenian context do not deny 
the existence of substantive law. However, blanket assertions about the Athenian laws 
collectively obscure some important distinctions within the legal system. My aim here 
is not to assert the priority of substantive over procedural law in terms either of status 
or chronology, but to suggest that the volume of law with a substantive orientation 
may have been understated by recent writers, and to offer some observations on the 
possible distribution of such law within the system as a whole. 

It is worthwhile examining some of the evidence in support of the current 
consensus. I shall survey just a few laws in order to indicate the range of activities 
covered by laws with a procedural orientation." I begin with violence against the 
person, mainly because this is an area where different procedures are clearly present, 
and therefore is a useful testing ground for possible discriminators governing the 
nature of individual laws. Sexual assault could be pursued by public action, the graphe 
hybreos, or by private action, the dike biaion.12 For our purposes what matters is that 
the formulation of the law is the same in both cases: 

Eav nS VfSp 7 rnva j 7raifa r7 yvvaiKa ij avopa, , r(v eAfEvOepo`v ? TrJV 8ovAv), X 

7rapavo,uov TL 7TronL7)t)L eLs TOVTV TLva, ypaOEao 7rp pos TroVS 6eaotoOe'ras o PovuAo6evos 
A6r)7vaLwv oL t e~aETL, ol E OealoOBETaL La elayOVTrwV elsr T'v 7ALatav Tp&aKovTa 7r7ep.ov d~a' 
rg a-v ypao(f, eV a ' TL &71oaLov KOA)77L, EL or8 i'orav K7, 7rp O TOV ot T r. rTOV 8 dav 

KaTrayvo, L 77 IALata, TL/ta'Tr 7eptL avTro) O'TOV aV O80Kv L aCLo o'evaL 7raOeLv 77 droLrOTEaa . 

OaOL 8 adV ypadcoWVTaL [ypacas LL'ag] KaTa Tov V6ooV, eaV TLS9 Ur) e7TreteAOriL 27 e7retov f1r7 

PETraAa\LdfL TO O T rE TTOV tkE'poS TWZV 1fr7Owv, ad7ToTELaaTdr XAlA g SpaXLasd TrOL 8rt/oaicol. eav 

8 H. S. Maine, Dissertation on Early Law and Custom (London, 1883), p. 389. 
C. Carey, 'Legal space in Classical Athens', G&R 41 (1994), 172-86, p. 179; 'Nomos in Attic 

rhetoric and oratory', JHS 106 (1996), 33-46, p. 41 
0 P. Rhodes, 'EI'ArrEAIA in Athens', JHS 99 (1979), 106. 

" There is a methodological issue raised by the laws whose texts survive. Most of the 
(allegedly) verbatim quotations come from the orators. Where these quotations occur in the text 
of a speech, we can be sure that the citation corresponds at least broadly to the inscribed law, even 
if the details have been distorted by errors of transcription (the lack of concern for absolute 
precision in such matters on the part of litigants is attested by the variations in the wording of the 
law limiting vo/1OL eir' avSpi at Dem.23.86, 24.59, 46.12 and Andok. 1.87) or deliberate distortion 
through selective citation or reordering of clauses, since it is not in a litigant's interest to indulge 
in gratuitous and blatant misrepresentation. Where the text is offered by the manuscripts as the 
document cited in court by the clerk, we cannot rule out the possibility that we are dealing with 
later forgeries. For the principles tacitly assumed here in accepting specific texts as genuine, see C. 
Carey, Apollodoros Against Neaira: [Demosthenes] 59 (Warminster 1992), p. 20. The fullest 
discussion of this complex issue is still that of E. Drerup, Uber die bei den attischen Rednern 
eingelegten Urkunden (Leipzig, 1898). In accepting such documents as genuine we do not need to 
suppose that the law in question has been cited in its entirety or that we are being offered a 
meticulous copy of the law; it is enough for my present purposes if the essence and the form of 
the law have been preserved. 

12 For the graphe hybreos and rape see E. M. Harris, 'Did the Athenians consider seduction a 
worse crime than rape?', CQ 40 (1990) 370-7, p. 373. For the dike biaion and rape see e.g. Todd 
(cited above n. 1), p. 102; D. M. MacDowell, The Law in Classical Athens (London, 1978), p. 126. 
It is far from certain that the law cited at Lys. 1.32 does in fact deal with the dike biaion. What we 
can state with certainty on the basis of Lysias' text is that a private action was available to victims 
of rape or (in the case of women and children) the kyrios. 
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86 apyvplov TltL7qO7' TTjS ;/pEwSJ, 8ESEoOuw, Eav AE6vOepov v'pl'arl, tdEXp aiv IKTEt'(a7L. (Dem. 
21.47) 

If anyone treats with hybris any person, either child or woman or man, free or slave, or does 
anything unlawful against any of these, let anyone who wishes, of those Athenians who are 
entitled, submit a graphe to the thesmothetai. Let the thesmothetai bring the case to the Eliaia 
within thirty days of the submission of the graphe, if no public business prevents it, or 
otherwise as soon as possible. Whoever the Eliaia finds guilty, let it immediately assess whatever 
penalty it thinks right for him to suffer or pay. Of those who submit graphai according to the 
law, if anyone does not proceed, or when proceeding does not get one-fifth of the votes, let him 
pay one thousand drachmas to the public treasury. If he is assessed to pay money for his hybris, 
let him be imprisoned, if the hybris is against a free person, until he pays it. [trans. MacDowell] 

a.KOVETE, C avSpeS, OTt KeAEVEL, Eav TLSg vOpw7rov AevOepov 7j Traia alaXtvl fiLaL, 
&SirV Arv Tfrv BAdirv oeiAe?i'v eav E 8 yvvalKa, e ' altrLrp adroKTeIvELV eanvV, ev rotS 
avTois EvEXEaOaL. (Lys. 1.32) 

You hear, gentlemen that [the law] orders, that if someone shames by force a free man or boy, he 
is liable for double the damage; if a woman, in the case of those where it is allowable to kill, 
he is liable to the same punishment. 

In each case, it seems, we begin with a protasis which lays down the conditions under 
which a certain legal consequence follows. The precondition is identified only, not 
defined. There is no attempt in the law cited in Lys. 1 to define specific sexual acts 
which might fall under the general heading of 'shame by force' any more than the 
hybris law specifies precisely the behaviour which constitutes hybris. In the one case 
prosecution is open to o6 PovAAoflevos and the penalties can include not only fines but 
also punishment inflicted on the person (7TraOev ?j adroTreaaL); it was open to the 

prosecutor to propose the death penalty. In the other case prosecution is open to 
the victim (or, in the case of a woman or boy, the kyrios) and the penalty consists of 
damages whose scale relates to the status of the victim. Clearly neither procedure nor 
penalty affects either the structure or the emphasis of the law, in this area at least. 
Nor for that matter does the seriousness of the offence. The diffidence of the speaker 
in opening his case for kakegoria at the beginning of Lys. 10 and the presentation of 
kakegoria as the lowest rung in a list of actions of ascending seriousness in Dem. 
54.17f. suggest that (not surprisingly) verbal insult would normally be regarded as 
less serious than physical assault. Yet the law on slander seems to follow a similar 
formulation: 

Secog yap av aov a rv7OoTiLV (rrEpi TOVTO yap &eiLVo eL KLat /ze/zLEAETKa9 KaL 7TOLELV Kat 
AE'yeLv)- et Tl aE EtTOL pEaM L raTv acr7Sa (ev 8E TCrL VO6IWL }ELp7cTaL ' eav Tng <abaKr) 
a7Trofe3EA'sKevaL, V7rO8$KOV Etvat), OVK av s8LKas.ov avTwr, aAA' E'prpKELt v cot Eppitcevat 
TT1V acr7n8a, AEyovnTL ovev aoL ILEAEtV; ov8e yap TO aTuro E0TL p/at KaL aro$efA7IKevat. 
(Lys. 10.9) 

I should be pleased if you would tell me,-for you are an expert in this area and you are well 
versed both in practice and in speech-if someone said you had cast off your shield (and the law 
says: 'if someone says that a man has thrown it away, he is liable to action'), would you have 
refrained from suing him and been content with the term 'cast away the shield', claiming to be 
unconcerned, on the ground that 'cast away' and 'throw away' are not the same thing? 

The formulation identified here ('If someone does A, then B is to result') is typical of 
the Athenian system. It has been argued by legal theorists who define law essentially 
(in Hart's words) as 'orders backed by threats' that this is the true form of law.13 

13 Hart (cited above n. 2), pp. 35f. For a critique of the 'orders backed by threats' model see 
Hart, pp. 20ff. For the 'If anyone...' structure as typical of Athenian laws see e.g. Rhodes (cited 
above n. 10). 
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This procedural orientation is likewise found in the laws we meet which restrict the 
marriage of Athenian citizens: 

'Eav oSC' evos darCTTt UVVOLK7jL TEXVI7L f rL77XaV77L 7LTLVLoVV, ypa4eaUOoW rpos TroV 
Oear,LoOEras . AOrvalwov o fovAoievos, ols E[erTLV. Edv Se laAXt, TrE7rpaOcroJ KaL avros KaL 71 
ovnaa avtrov, Ka TO rpITOV EProv r Epo a TOV Etovros. arT u SO KaT Eav 77 EV7r Triot aoToL 

aVVOLKtL Kard raTaVr, Kat O aVVOLKtcV rTt 7 E V77 rT7 dTola77 ova bELhfEt XLtAaS opaXxuas. 
([Dem.] 59.16) 

If an alien lives in marriage with an Athenian woman by any manner or means, any Athenian at 
all who possesses the right may indict him before the Thesmothetai. If he is convicted, both he 
and his property are to be sold, and one third is to go to the successful prosecutor. The same is 
to apply if an alien woman lives in marriage with an Athenian man, and the man who lives with 
the alien woman so convicted is to be fined one thousand drachmas. 

'Eav oS TlS EK,SC)L EV77V yvvaLKa avopL' AO7rvalwL cos EavrTWL 7rpooa7Kovaav, art/os E'arUW, 
KaL 7) ova[ia avrov or7,Loala cTrao, KaL rov EAoroS TO TpiTroV !LEpoS. ypaqeu(oJuv oS' rp7s6 
Tovs OeaCtooOeras otS EeaUTV, KaOdarEp T7rj evlaS. ([Dem.] 59.52) 

If anyone gives an alien woman in marriage to an Athenian man, representing her as related to 
him, he is to be disfranchised, his property is to be confiscated, and one third is to go to the 
successful prosecutor. Those who possess the right may bring an indictment before the 
thesmothetai, as for masquerading as a citizen. 

Again the law is interested in the legal action to be taken by the volunteer prosecutor 
rather than in the features which classify an act as subject to the law and the 
procedures in question. The interest in procedure is also visible in the legal action 
which forms the basis of Hansen's generalizations about the nature of Athenian law, 
the eisangelia. Here we are in the political domain. The nomos eisangeltikos as 
reconstructed by Hansen lists the acts which render an individual subject to the legal 
process in question but (at least as far as we can see) does not define those actions.14 

Thus far I have been operating with a limited notion of procedure, that is with 
recourse to the dikasteria. But an orientation toward procedure is equally visible in 
some areas which are subject to automatic penalties and extra-judicial remedies. This 
is true, for instance, of the enactment dealing with women who are taken in adultery: 

'E7r,ELOv a OE fAr rTOv tOLXOV, r 7CE'arOTWO Trl Eo'VTL aUVVOLKElv r7t yvvaTK[' atv oS 
avvoItK7L, atJLos' EUTco. I_roSE Tr7L yvvcaLKL EEaT'co EItlEvat els Tlepa L ra-orJLoreX7I, 8E'' Xl 
av i,OLXo X iAbi. VEdv ' eUla7t'l, VIrolVEl 7raTcXErTW O Tr av TXaaxLq, 7rA)v Oavdrov. ([Dem.] 
59.87) 

And when he has caught the adulterer, the person who has so caught him may not live in 
marriage with his wife; if he continues to live with her, he is to be disfranchised. And the woman 
who is caught with an adulterer may not enter any of the public temples; if she does so enter she 
is to suffer any mistreatment with impunity, short of death. 

The clause in question, which evidently follows an account of action to be taken 
against the moichos, details the (non-judicial) action to be taken in relation to the 
wife and with the penalties which fall automatically on the guilty woman, for which 
no judicial ratification is required. This would also appear to be true of the 
enactment which allowed the aggrieved male to do as he pleased with a moichos 
caught in the act (and which may be part of the same law, though this cannot be 
proved), if we have in Lysias' passing reference to this law in his speech for 
Euphiletos an echo of the law itself: 

KeAEVovaLt I'V, edv TLS /JotXov A arit, o TL av oWv [ov'A77TaL xpgaOat. (Lys. 1.49) 

14 Hansen (cited above n. 4), pp.12ff. 
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[The laws] instruct that if someone catches a moichos, he may treat him as he chooses. 

Perhaps the most interesting area for this discussion is homicide. The processing 
and punishment of cases of homicide varied according to a number of factors relating 
to the alleged crime and the persons who were party to the legal process. Some of these 
factors were objective (e.g. the status of the victim); some were subjective, specifically 
the issue of intent, and it is interesting that Cohen exempts homicide from the 
procedural orientation he detects in the system as a whole because of its recognition 
of differing mental states.15 However, a glance at the clause dealing with unintentional 
killing shows that homicide behaves exactly like rape in its lack of concern with 
definition: the law appears to take for granted one of the fundamental distinctions 
between categories of homicide (intentional versus unintentional) and concentrates 
instead on the minutiae of procedure for dealing with the offence: 

Ka, ea ,u 'K [7r]povolCa]s [K]-T[EVEl TLS TLVa, ?EV y]E[v, 8]lKa?EV rs fSSaailAas aLTLo[v] 

bo'v[o] e [...] e []oAoEvaavTa' TOs 8Of EEcLas 8layv[o]v[a]L. [alseaa6Oal 8' E'aj JL?v rare]p EL 
e aC8EA06[S] e hvEs, ha7ravT[a]s, e Trv Ko[AVovTa KpaTrv. (IG i3 104.10ff.) 

Even if someone [kills] another without intent, he is to be exiled; the basileis are to try him as 
guilty of homicide either ... or by contriving, and the ephetai are to decide the case.... Pardon 
is to be given, if there is a father or brother or sons, by all of these, or the one who opposes is 
to prevail. 

The Athenians ascribed their homicide laws to Drakon, not to Solon, and tradition 
had it that Solon replaced all of Drakon's laws apart from those dealing with 
homicide. Antiphon in the classical period stresses the antiquity of the homicide 
laws.16 We do not have to believe that no change ever occurred in the homicide laws. 
But the Greek conservatism which obtained in matters of religion, combined with 
the ritual dimension of homicide, means that Antiphon is likely to be broadly 
correct. The point here is that the homicide laws probably are very old, and they 
already show the procedural orientation found in other important areas of Athenian 
legislation. 

It is worth pausing to consider the implications of this situation. It might be 
expected that a tendency to phrase laws in terms of sanctions would lead to a 
corresponding emphasis both on law as a means of pursuing satisfaction and on laws 
as prohibitions backed by threats. It is not hard to find passages in which the law is 
presented as a source of fear, as in Lys. 14.14-15: 

EvOvf'JEatOE 8', wL aCV8pes 8LKaaTaCt, OTL T()V aTpaTlWTWiV Ol .ZEV KatLVOVTES ETrvyxavov, ol 8' 
evAeelS ovre9S Trv E7TLT'l81eLtcv, Ka,L qc8EsW av Ol IEV V Ta rt 7TOAeaU KaTa( elVaVTES 

E0Epa7trEVOVTO, Ol 8E OlKaO' a(7TrEA0oVTE TCiV olKELtV E7rEtLEAoVTO, ol 8E OblAoL 
ErTpaLTEVOVTO, Ot 8' EV TOtS LroT'TeVav KLV8VVEVOV a'AA OLWts) OVK ETOA/drCT aaTTOAl'tELV T.SL 
Taelsf oV8E T PapEcTC V'tLtv a(vTot alpeFua0a, aAAa 7roAv, dXAAov fEo9/aeta0 roV' rT 
IToAXecs voitovs 7 TOrv trpS TOVS 7roAetdlov9 KLVSvvov. (Lys. 14.14-15) 

Bear in mind, judges, that some of the soldiers were actually ill, while others were in great need, 
and they would have been glad in some cases to stay in their cities and be treated, in others to go 
off and look after their own affairs, in others to serve as lightarmed troops, in others to take 
their chances in the cavalry. But still you could not bring yourself to abandon your posts or to 
choose what you preferred to do; no, you were much more afraid of the city's laws than the 
danger from the enemy. 

The same view is taken in Perikles' funeral oration in Thucydides: 

15 Cohen (cited above n. 6), p. 152, n. 25. 
16 Antiphon 5.14, 6.2. 
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averraXO&cs o8 Tar ola 7rrpoaolLuAoOvTes -ra 87r,loaLa 8Lad S'os ,aAL(Tra ov 7rapavoLovlqev, 
TC(V Tr alEl eV aPXq!L OVTcWV aKpOdaEL Kat TrV votLOv ... (Thuc. 2.37.3) 

We consort without rancour in our private lives and in our public lives we particularly avoid 
lawbreaking because of fear, in obedience both to those who are in authority at any time and to 
the laws... 

But the laws are as often conceptualized as positive recommendations rather than as 
threats. A good example is the statement of Euphiletos to Eratosthenes in Lysias 1 
immediately before killing him: 

Eyo 8o' EtrTOv oL OVK Eyco ae rToKrev) IaAA' O6 TS rro'Aewso Vo'LO, ov av rrapfaivwv 7repL 
EAcirrovos r)v 78ov&v Eorolrlaw, Kal' iaAAov ELAov TOlOVTOV altapnrrqla ea/.LapTaveLv els 

r71V yVVaLKa T7)V EF.tLV Kal el S TOVSgS 7alSaS TOVS FLOVtS 7j TOlS VO0'OLOS 7TELOeaOaL KaL 

KdaO,LOs ElvaL. (Lys. 1.26) 

For my part I answered: 'It is not I who shall kill you but the city's law, which you broke, because 
you considered it less important than your pleasures. You preferred to commit a crime such as 
this against my wife and my children rather than obey the laws and behave decently.' 

The laws here are seen as positively enjoining a proper mode of action rather than 
negatively forbidding an improper one. Likewise, Anaximenes in his attempt to 
define law sees it as having a message which is both substantive and positive: 

vo,'os 8' rarTv /o/oAdoyrl/a roA'Aoe KotvdvV, 8Lt ypa,u.tdrTwv lrpoUadrrov r7TZS XPr TrrOLEIv 
Kaa-ra. (Rhetorica ad Alexandrum 1422a2f.) 

Law is a common agreement of the state prescribing in writing how people should act in various 
matters. 

This substantive dimension in the perception of law by the Athenians needs to be 
emphasized. Substance may in many cases (to use Maine's memorable formulation, 
quoted by Todd)17 be secreted in the interstices of procedural law, may be formulated 
between the lines. But in envisaging law the Greek tends to read between the lines. This 
is perhaps no more than the recognized (and for the modem often disconcerting) 
tendency of the Athenians to rely on common sense in the interpretation of law. None 
the less it is clear that the Greeks tend to perceive the substantive element as vividly as 
the procedural, irrespective of the actual wording of the laws. For the purposes of the 
present exercise, this means that caution is needed when dealing with reports of laws 
which are offered as summary or paraphrase, since a law which concentrates on 
remedies for a dereliction may be presented as enjoining a positive action, and as a 
result not only the form but the emphasis of a law may be distorted. 

Another implication of the orientation of Athenian laws is that Athenian law has 
(to use Hart's phrase) 'open texture'.'8 Osborne has recently used this phrase of the 
procedural flexibility of Athenian litigation in the context of a model which has 
recently been accepted by Todd (and was already prefigured by Hansen).'9 This view 

'7 Maine (cited above n. 8), Todd (cited above n. 1), p. 65. 
'8 On the open texture of law see Hart (cited above n. 2), pp. 119f., 121ff. 
'9 R. Osborne 'Law in action in Classical Athens', JHS 105 (1985), 40-58, p. 44. Cf. Todd 

(cited above n. 1), pp. 160ff. So already M. H. Hansen, Apagoge, Endeixis and Ephegesis against 
Kakourgoi, Atimoi and Pheugontes (Odense, 1976), p. 120. Osborne's use of Hart's terminology is 
criticized by E. M. Harris, 'Law and oratory', in I. Worthington (ed.), Persuasion: Greek Rhetoric 
in Action (London and New York, 1994), pp. 130-50, see p. 150, n.16. The 'flexibility' model is 
broadly correct, but it cannot be applied without differentiation to the system as a whole. Some 
delicts were susceptible only to one action or category (public/private) of actions, and in other 
cases (as for instance the range of remedies against the moichos) the range of actions available 
depended on the circumstances of transgression or detection. 
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of Athenian law, based on the range of procedures available in Athens, assumes that 
the severity of the punishment in Athens is conditioned not so much by the intrinsic 
nature of the offence as by the prosecutor's choice between a number of alternative 
procedures, and the latter in turn is governed by a range of socio-economic and 
psychological factors. Hart, however, had in mind verbal formulation, and that is what 
I mean by the phrase 'open texture' here. All law is to some degree open in texture, in 
that it is impossible to cover all possible applications, however a law is created or 
formulated. In classical Athens, however, this openness was very pronounced, in that 
the absence of formal definition in the text of the law in many cases meant that the 
definition of offences was left to the jury panels. The most commonly cited example is 
the law on hybris. But equally striking is the marriage law cited in [Dem.] 59, where the 
state of marriage is referred to by the verb UJVOIKEIV. It is the prosecutor later on in the 
speech, not the law, who defines marriage: 

TO yap aVvoLKElv TroV' EaoLV, O S av iTaltoroL7TraL Kat EYlaay7Lt es Tre TroUS bpdrpas Kat 

S7/LorTaS rovS VEtES, Kat rTas OvyaTEpaS EKSLSWl cUS' avTov ovaas roi? avSpctalv. ([Dem.] 
59.122) 

For this is what living in marriage means: when a man sires children and introduces the sons to 
phratry and deme and gives the daughters to their husbands as his own. 

Thus far I have accepted that there is a striking procedural orientation in Athenian 
law. The tendency to frame laws in the form 'If someone . . .' is in itself one which 
lends itself readily to a procedural emphasis, although, as has been pointed out to me, 
the formulation is in essence casuistic rather than specifically procedural.20 That is, it 
expresses general rules through the medium of hypothetical cases. But the question 
must still be asked: how far can the procedural model be pressed in one's attempt to 
make sense of the system as a whole? The question is not usually asked. But when one 
asks it one finds that the procedural model will not account for the system as a 
whole.21 

Firstly, it is worth noting that the 'If anyone...' template for Athenian laws, which 
appears so often in laws with a procedural formulation, is itself very flexible. One way 
in which it can be adjusted is by adding exemption clauses which modify the 
precondition for procedural intervention. An example of this can be seen in the law 
(cited in Dem. 43) dealing with the treatment of secular olive trees standing on private 
property: 

'Edv TLS EAarav AO'vrjqav dEopVrTTqL, el li eL5 lEpov AOGqval'cv 877OLOaLOV 3qlLOTLKOV, 3 
eavTwLt xprjuOaL I'eXpL 8voiv EAaaLv TOV EVLavTO EKaacrTro, E7rL drro0avOvra 8f7L 

Xp uaaOa, oq!e?ELAElV EKaTOv SpaXpt.as Trt 87q0Loa(wcL TrS eAasaa EKacraT77S, TOr 8e Erl8EKarov 
TOvTOV Trsg OeOU etlVal. OIEAcET 8Eco Kal TLt 18LW'T]7L TWLt TreitOVrt EKaTO'V SpaXIaS' KaG' 
EKdorUTv e 7Aav. ars 8S o8LKag e'vaL repL TOVTrcV rpsv roS T pxoVrTars, c(av Kaaral 8TKaL 
elal. TrpvTaveta 8E TLOETr O 8WKWoV TOV avrov /e'povs. Orov o8 av KaTrayvrayulr, 

20 This point was made forcefully to me by Lene Rubinstein and Philip de Souza. See also 
R. Sealey, The Justice of the Greeks (Ann Arbor, 1994), p. 43. Sealey notes the similarity in this 
respect between the codes of Gortyn and Athens. 

21 In what follows I shall again be sampling from the surviving texts. For a comprehensive 
demonstration of the picture presented by the surviving evidence it would be necessary to provide 
all texts which purport to give the wording or the substance of an Athenian law. Even then our 
picture of the lawcode as a whole would be hopelessly incomplete and (dependent as we are on 
the accident of survival) we could not be sure that it accurately represented the balance of 
formulation in laws in existence in the classical period. The only work which attempts to provide 
a text of all surviving laws is I. B. Telfy, Synagoge ton attikon nomon, corpus iuris attici (Leipzig, 
1868). A new version is highly desirable. 
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Eyypao'6vrv ol povW, r s v Ol a OXOVKE, 7p TO vr paKO 7 paV , ro 7pKTOPLV, 0 TL SLoaIl yiyveraL 

<o E rT)L OEfCL yLyVETaL>, TOLr Ta/lalS Tr;v T77S OEOi. Eadv SE L' EyypacLoatOv, avtrot 

op?ELdAOVTOV. ([Dem.] 43.71) 

If anyone in Athens digs up an olive, except for a public or deme sanctuary, or for his own use 
up to two olives in any one year, or if he needs to use it for a dead man, he is to owe 100 
drachmas to the treasury for each olive, and a tithe of this is to belong to the goddess. Let him 
also owe 100 drachmas for each olive to the individual who prosecuted him. The suits for these 
matters are to be brought before the archons according to their separate jurisdiction. The 
prosecutor is to pay court fees for his share. In the case of anyone who is convicted, the archons 
before whom the case is brought are to record the amount due to the treasury for the collectors, 
and the amount due to the goddess for the treasurers of the goddess's property. If they do not 
record it, they are themselves to be liable for the debt. 

Here we have an enactment preventing the felling of olive trees, and the framing of 
the law is primarily concerned with the consequences of the proscribed conduct. But 
the subordinate clauses which modify the reference to the prohibited behaviour have 
the effect of conveying a right to destroy trees in certain circumstances and up to a 
certain number; in so doing they narrow the definition of actionable conduct in the 
area in question and significantly adjust the orientation of the law. There are, then, 
within procedurally formulated laws differing shades of emphasis; the picture is not 
simple. To return to Maine's formulation, the substantive regulations are not always 
secreted in the interstices; sometimes they are highly visible. The same may be said of 
the law dealing with slander, since the extension of the protasis by the addition of 
items of darroppr-ra in effect acts as a definition of KaK7:y,opta, slander, even if the 
definition remained sufficiently imprecise to generate conflicting interpretations in 
the case represented by Lys. 10. We do not of course have the text of the law 
mentioned in Lys. 10, but it seems reasonably certain (from Lys. 10.9 quoted above) 
that it did extend the 'If anyone. . .' clause in this way. However, the 'If anyone. . .' 
formula is capable of still further extension, as in the law which dealt with damage to 
a neighbour's property: 

eaV TLS atpaaalav rrap' dAATorpLwt XwaPLo <olKOOt/ol 1q> 0oppvy7yv, rTOv Opov I.L 
rrapa3awveLv, Eav TELXLOV, ro'oa a7roAETreL7T, Edv o& 0LK/la, ovo 7rooaS, Eav oE Tardpov 7 

fdoOvVov OpVTTrqt, oaov <av> TO fad0os j3, TOGOVTOV a7TOAEL7TrLV' (av 8 Ope'ap, opyvav 
Aadav Se KcaL avKrv evvea 7ro'Sas aro TO adAAorpiov vTEV?Elv, rT Se aAAa 8e v8pa 7revprv 

7roSas. (Dig. 10.1.13) 

If anyone builds a dyke next to another's property or an embankment, he is not to trespass over 
the boundary; if he builds a wall, he is to leave a foot, if a building he is to leave two feet. If he 
digs a trench or a pit, he is to leave a distance equal to the depth, if a well, a fathom. He is to 
sow olive or fig nine feet from the other's land, other trees five feet. 

Here what we have is not a simple indication of behaviour which is actionable but a 
set of detailed prescriptions dealing with construction and agricultural work taking 
place near the boundary between properties. The passage extends the common 
legislative formula further, since there is in the section of the law which survives no 
apodosis expressing the procedure to be adopted or the penalty to which the 
delinquent neighbour is liable; instead the apodosis expresses obligations. Clearly 
breaches of these prescriptions are actionable, and one may guess that the law went 
on to designate the action to be taken. But the emphasis is clearly on the prescription 
of obligation rather than procedural protection in cases of non-compliance. This law 
offers two important insights. Firstly, it illustrates the flexibility of the 'If anyone ...' 
formula, which is capable of modification to produce structures and strictures quite 
divergent from the most obvious pattern. Secondly, it shows the persistence of the 
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formula, which seems to come automatically to mind when laws are being 
formulated. It would be easy to recast this law as a simple command or prohibition 
('nobody may build a wall within two feet, etc.'). But that is not, in Athens, the most 
natural way to formulate a law. The reflex nature of the use of this formula confirms 

(if confirmation were needed) its favoured status. 
A further extension of the formula can be seen in the law in [Dem.] 46 which lays 

down the conditions for legitimacy: 

7jv aiv EyyV7)arll 77 E SlKalolt Sa/'apTa ElvaL 7) traTrqp 7 aodSeAos' oL0o7TraTCOp 7) arraTrros o 

trpos 7raTpods, EK TaVT71g elval 7ratSas yvr7)aovg. Edv Se L7rlSELS TL TOVTWtV, Edv tpv 

l7riKA7)p6O TLS tL, TOV KVpLOV EXELV, Eav 8o fL7) 1t, OTWt alv eTrLTpE/7nL, TOVTOV KVpLov etvaL. 

([Dem.] 46.18) 

Children of any woman who is fairly betrothed by father or brother by the same father or 
paternal grandfather are to be legitimate. If there is none of these, her kyrios is to have her if she 
is an epikleros, if she is not, then the man to whom he entrusts her is to be her kyrios. 

Syntactically this law extends the basic structure still further, since the conditional 
clause is replaced by a conditional relative. More significantly, there appears to be no 
sanction laid down. This law does not fit the pattern of the other laws discussed so 
far, which fall within the definition of law as 'orders backed by threats'. It may be 
objected that there is a sanction implied here, the sanction of nullity, since a 
relationship which does not conform to the pattern laid down here is incapable of 
producing legitimate issue. It is, however, questionable whether nullity is really a 
punishment.22 But even if one assimilates this law to those already discussed, there 
remain other laws which cannot be subsumed under the notion of 'orders backed by 
threats'. There is a substantial number of laws which are unambiguously substantive 
in formulation and which bear only a very limited structural resemblance to the laws 
discussed so far. The law dealing with funerals in [Dem.] 43 for the most part does 
not fit this model: 

TOV &aro0avo0VTa 7rporTieaOait EvSov, JTrw.g av fov5A7TaL. EKcOfEpElV OS TOV a7roOav6vTra TtI 

varrepcaa ?L Iv r rpoOwvraL, 7rpiv j,Alov e'?Xelv. PcaoLELV SE Trovg avoSpag rpoaOev, Trav 

EKfE`pWVTal, Tag sE yvvacKaS OrLtaOeV. yvvaiKa 8E li eeWvma el'aLEvaL els' ra TOo 

a7roOavovTog ,lr7S' aKoAovOeLv a7,roOavovTL', OTav els Ta a7/ulaTa ayr7Tat, EVTOg 4E7:KOVT 

ETrAv yeyovviav, 7rr Av oaaL ev-rog aveifLaSc v ela' t. l7') el Tra TOV adroOavovTro elLaLvaL, 
e7TELSov :eEveXO~, 6O VEKVS, yvValKa p,L7)e,tiav 7rA'Xv oaaLt EvTOsg vet,LaSov elaL. ([Dem.] 

43.62) 

Let him lay out the dead man indoors as he sees fit. The dead man is to be carried forth on the 
day after they lay him out, before the sun is up. When they are carrying forth the body, the men 
are to walk in front, the women behind. No woman below the age of sixty is permitted to enter 
the dead man's house or to accompany the body when it is taken to the tomb, except for those 
no more distant than first cousin's issue. Nor may any woman enter the dead man's house when 
the corpse is carried forth except for those no more distant than first cousin's issue. 

Thus far we have seen that there is a range of formulations for Athenian law, even if 
we can discern a preferred model, and that, irrespective of the structure of the law, 
individual laws may occupy different positions on a scale between procedural and 
substantive orientation. It may be that the majority of Athenian legislation was 
procedural in emphasis, but even if we accept this assumption (and I am inclined to), 
we are left with a substantial number of laws which are substantive in orientation, and 
a question suggests itself: what sort of subject attracts legislation with a substantive 
orientation? To put it another way, how is substantive legislation distributed within the 

22 For a critique of the conception of nullity as sanction see Hart (cited above n. 2), pp. 33ff. 
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Athenian system? It is perhaps unwise to look for hard and fast rules. But it may be 
that some rough rules of thumb can be devised. 

My first category concerns the conferment of rights. The procedural school 

ultimately looks to the 'orders backed by threats' model of law. But in fact, as Hart 
observes, some legislation has as its object empowerment rather than prohibition.23 
An example of such legislation is that which deals with the making of wills, which 
defines the category of person who may make a legally valid will: 

OcroL /177 E7TETOL77VTO, WaTIE /L77TE a7TELITElV 177J7T 7TLS&Ka'aaCa0aL OTE .2oAwv ELa77LEL ELr T77V 

dpX.4v, Ta eaVTyOI SLaGEU&at 0IrWS 1aV E09A-77qL, a'v - 
7raCLLEg COaL YV77ULOL appEVES, aiv /17 

)uaavL)v 
' 

oaplaaKwv ?j vCaov EVEKa 
' 

yvvaLKLd 7TIEcOOLEVOO Sf'ro roV'T(WV TOV 7tapavodJv 7" V"7T' 

aV'YK77S 7j i5r- 8EU1tOL KaTaA-rqOE'Sx ([Dem.] 46.14) 

Any of those who had not been adopted, so as neither to renounce nor to claim [an inheritance] 
at the time when Solon entered office, may make testamentary provision for his own property as 
he wishes, if there are no legitimate children, if he is not out of his wits from madness or age or 
drugs or illness or under the influence of a woman, or the victim of constraint or confinement. 

The law dealing with legitimacy ([Dem.] 46.18, quoted above) also falls into this 

category. The purpose of this law, which concerns inheritance and membership of the 
oikos, is to define legitimate issue as a category with reference to the formalities of 
marriage. Another example from what we would call family law illustrates the 
definition of rights: 

OUTLS aV /717 SaOE/llevog a7roGaW77L, Ea1v tLv 7Tai?8aS KcaTacAL'7r-qL O77AE1`aS-, aivV Tav-qT aLL, Eav 

SE t77, TOVU& KVPL'OUS ELvaL ToJv xp 1pToJv. EaLv /1Ev aLSEA/oOL C,OaLV o/OTraTopES- KatL iEav 

7TaLL,ES E'e ac1,EA'O)Zv yv OacoL, T %V To0i -ra-rpO% p1oipav AayXa6vELv' Eav aE 17'7 a8SeAc/oo CiOULV 77 

a'SeAc,bv 7TaL&SE, .. av-rwLV KaTa' TavzTa AaLyXa'VELV' KpaTELV SE rovg alppevas KaLL rous 

IEK r6v(LVappE`vWV, EadV E'K T6v al'TCVW'v "aL ''VY'E a ,ATEC. evS 17Ca r 

LrTapoS /1expL aVEO,LW;V 7Tat'aojV, TOVS9 '77P05, tVq7TPOS TO0) a2VSpO, KaLTa' ravura% KVpL'oVg EVI'vL. 

EaV SE' P1qSEETE`pCOOEV itL E'VTOSg TOV'TWV, TOyV 7rpo%s 7TaTpoSg Eyy/TJlara KV-pLoV ELTVaL. VOGWCL U 

/i77tSE' vo077t 17'7 EL"vaL a'yXLUOTEL'aV /1779 LEPW~V p.-qO' o6aiwcv a&tr' E1~KAEL'SOV alpxorros. ([Dem.] 
43.51) 

Whenever a man dies without making a will, if he leaves female children, [the property goes] 
with them, if not, the following have control over the money. Any brothers by the same father; 
and any legitimate sons of brothers are to obtain their father's share. If there are no brothers or 
brothers' sons, . . . the issue of the latter are to obtain their share in the same way. The males 
and children of the males are to have preference, if they are of the same parents, even if they are 
more distantly related. If there are no relatives on the father's side as far as second cousins, the 
relatives by the man's mother are to control the property in the same sequence. If there is 
nobody on either side within these limits, the nearest relative on the father's side is to control. 
Neither male nor female bastard is to have right of proximity from the archonship of Eukleides. 

Here what is at issue is the order of priority in intestate succession. The text is 
lacunose, but it clearly represents an attempt to create a set of rules for determining 
the relative validity of claims to a property. 

The law also defines the conditions for a legally binding contract: 

[r~vVO/0V]TOV KEAEv'ovTa KVPLag etvat Tag 7rp6g ciAA 'Aovg O'poAoytag, ais av EvaLvTLOV 

7ro07acTov-raLt lapTVJpWV. ([Dem.] 42.12) 

... the law which instructs that agreements between individuals are valid which are made in 
front of witnesses. 

EpEE Se' 7rpos,, V/as, aLVT-L'Ka Ia'Aa A07)vo7E`V77S WgS 0 V0/L0S AE'YEL, oaa alv ETEP0S ETEpWL 

LILOAOY J017L KU5pLa ELVatL. Ta' YE &LKataI, LO /9E`ATLaTE. (Hyp. Athen. 3.13) 

23For rules conferring powers see Hart (cited above n. 2), p. 28. 

102 C. CAREY 



THE SHAPE OF ATHENIAN LAWS 

Athenogenes will shortly tell you that the law instructs that all agreements made by one man 
with another are to be binding. Yes, just agreements, mister. 

The close verbal agreement between these passages suggests that they give the 
essence of the legal text; though evidently neither speaker gives the full set of criteria 
for validity, we can conclude with some confidence that we have the form of the law. 
It would seem that the legal definition of a valid contract is spare in the extreme. But 
this is still enabling, not procedural, legislation; it confers rights rather than 
providing for their protection. Likewise, the law explicitly permitted anyone lending 
money to set a level of interest which he saw fit: 

TO dpyvpTov aTdaiULov OeLvaL, ?(b' &roawL av foVA71raL 6 8aveL4ov. (Lys. 10.18) 

He is/they are to set the interest at whatever level the lender wishes. 

Not all substantive legislation is permissive, however. Some legislation which falls 
into this category provides detailed instruction on how to undertake certain acts or 
defines certain obligations. Structurally such legislation resembles procedural law, but 
it is ultimately different in that it is about the exercise of rights or fulfilment of obli- 
gations rather than the protection of rights. Another example from the area of what 
we would call family law will illustrate this. The law governing the marriage of 
heiresses imposes clear obligations on the nearest relative of the epikleros if she falls 
into the thetic class and therefore has no estate to encourage relatives to claim her in 
marriage: 

Trov E7TLKA,)pwv oaaL OGrTLKOV TEovaOLV, edv Ir)1 PovArlraL EXELV o6 yyTraTra y'vovs, 
EKCSLToT) ETL80og 6 tEV 7TEVT?aKOULo/oLELlVOr XEVTarKOuLoaS opaXla.", o t' O lTrEVS 
TpLaKooLas, 6 e 

,EuvyLTrqs EKaTrv TrevT7rKOVTa 7rpos TroLs avrTs. eav oE 7rA,eLouVS WLav EV 
'TWL avrTWL yeVELi,r71L 7TLKA7rpWL irgpoS ipOE 7rL8toovaL EKaOTro. Eav 8' al yvvaLKes 
7TAELovS CaoL, I) rd7.ravayKE9 ELVaL irA,eov 7 L.Fav EKoOUval TriL Evi, aAa rTOv EyyVTrara ael 

EK8L8OVatL aiCVTOv EXELV. e'dv 8E' i) EX71L 6 EyyvrarTa yevovs 7r f) ;K8&L, 6 apxwv 
7rravayKaTrwl 

q 

avrov EXelV ?) K 8oovaL. eav 
e 

fr1 ;TravayKaar7L o a6pXcov, OELA,TCO 

XLALaS 8paXiadS lepda TrL "HpaL. daroypaT&wo 8; rov P) roLo vrTa TrarTa o6 ovAo6tEvog 
7Trp6 TOS6 apXovTa. ([Dem.] 43.54) 

In the case of epikleroi belonging to the thetic class, if the nearest relative does not wish to have 
her as wife, let him give her in marriage with a dowry of five hundred drachmas if he is a 
pentakosiomedimnos, three hundred if he is a hippeus, one hundred and fifty if he is a zeugites, 
in addition to her own property. If there are more in the same degree of kinship, each is to share 
in the dowering of the epikleros. If there are more women, no single man is to be obliged to give 
more than one in marriage; rather the nearest relative in each case is to give her in marriage or 
to have her himself. If the nearest relative does not either have her as wife or give her in 
marriage, let the Archon compel him either to have her or give her in marriage. If the Archon 
does not compel him, he is to be fined a thousand drachmas to be dedicated to Hera. Anyone 
who wishes is to indict before the Archon the man who fails to do this. 

Duties with reference to the epikleros were equally specific after marriage. Plutarch 
tells us that the husband was required to have sex with her at least three times a month: 

Trpts EKaaTrov iL7VOs evrvyXaveLV 7ravrcog T')L E7rrLKA7pcWL TOr V Aafovwra. (Plut. Sol. 4) 

The man who receives the epikleros is absolutely to have intercourse with her three times each 
month. 

We cannot be sure that Plutarch is quoting or paraphrasing rather than summarizing 
the law in question (especially since he uses a slightly different wording with a 
deliberately distorted version of the same law at Mor. 769a). Caution is therefore 
needed in drawing conclusions about the form of the law. But the provision for the 
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remarriage of the heiress in the event of failure of the husband to perform his sexual 
duties supports the assumption that the law was substantive in form: 

av o Kpa-rcjv Kat KVptOSg yEyovCsg KTa V Vr6v v6o,ov avrt os [u- ovvarog 7rAl rrutaLeEL, V*r0 

Trv EyytarTa Tov dvapoS o*r'veaOaL. (Plut. Sol. 20.2) 

If the one who possesses the epikleros and has become her kyrios under the law is unable 
himself to have intercourse with her, she is to be married to the nearest kin of the dead man. 

There is less uncertainty in the case of the rights and obligations of the male issue of 
the epikleros: 

Kal Edv EC EIr7LKA7jpov TLS yevr77aL Kat aCLa 7777rarT77 ET 8IoETE, KpaTELV TO)V Xp7T1lrCwV, TOV 

Ue alrov F/erpev r7rL ,L7Trpt. [Dem.] 46.20) 

And if there is any issue of the epikleros and he passes the second year after puberty, he is to 
have control of the property and to allocate food to his mother. 

Another broadly related area in which we find detailed guidance is in the transfer of 
property. We know from Theophrastos that there were legal requirements in place to 
legitimize the transfer of property by purchase: 

01 p,LV OVV V TO K77pVKOS KEAEhVOVaU 7rToWeV Kal 7TpOKr7PVTTELV EK TrAELOVWV 7/jL.epCv, o[ be 
irap' apx^L rlvL, KaOaTrep KatL LrraKOS ,rapd faaLAheVaL KatL IpvTaveL. EVLOL 8E 

7rpoypdLqeLv Trapd Tr77 dpX1i 7*rpO -jeptov uLr EAarTTov j Ef:KOVTa, KaOdTrep A77rv7aL,, Kat 
TOv 7TpLa/LEVOV EKaTOaT7V TLOEvaI TrqS TL~k . . . (Theophrastos fr. 650 Fortenbaugh et al.) 

Some require that sales must be made through a herald and announced several days in advance, 
others that it be made before a public official, as with Pittakos before the basileis and the 
prytanis. Some say that the sale should be preregistered with the official no fewer than sixty days 
in advance, as at Athens, and that the buyer deposit one per cent of the value ... 

Theophrastos' account suggests that we have here a specific instruction in positive 
form. We cannot exclude the possibility, here as elsewhere when dealing with 
paraphrase or summary, that the form, as distinct from the tenor, of the law has been 
recast. It could, for instance, have read: 'If anyone in making a sale does not ... 
then . . .' But at the very least we should have a law which defined the circumstances 
which made a transaction invalid. However, Theophrastos' formulation of the law as 
positive instruction is in harmony with what we learn of the rules governing the sale 
of a slave. The law imposed on the vendor the obligation to declare any disability to 
which the slave was subject, and failure to declare rendered the sale nul and void: 

la era o; raOra [reposg v' LofJ 7rlept cLv 'AoAo?, o trse aAAfAo,~ avfMjdtAovcr, aroav roa LETa 8E rcV-a ETEPOS VO,UOS EUTL ITPl CtV O6/oAOyoVVTE5 JAA7IAolS uvpfoaAAovuo, oTaV TLS 

r7TWAr dv8pa7*ro8ov *TpoAEyeLv Eav Tr exeL appcoaTr7TaJ, el 8;E r177, dvaycoyr) TOVrTOV arTLV. 
(Hypereides 3.15) 

Then there's another law dealing with agreements which people make with each other, that when 
someone is selling a slave they must state in advance any physical disability the slave has, or else 
there is a right to bring it back. 

The law offered only limited protection, as the speaker of Hypereides' Against 
Athenogenes discovered to his cost when he was sold a slave who was physically fit 
but came with crippling debts; he is therefore compelled to argue a rhetorically 
impressive but legally weak case based on analogy. As with the law governing 
contracts the text of the law was brief and to the point. But despite the limitations of 
the legal provision this is an attempt to ensure protection of a sort; the law lays 
down rules for the validity of the sale and (at least as presented) it is substantive 
in emphasis. The law also lays down rules for the transfer of property under the 
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procedure called antidosis which could be invoked when an individual felt that he had 
been unfairly selected for the performance of a liturgy. Here, since the speaker is 

quoting from the law, there is no doubt that it is substantive: 

SLtpp7/8 
' 

7/V 01.) AE'YEL' 7TOV'g 8' a'vTC8L80vTaS a'AA7j)Aot, J-Tav o/.LoUaV7EST (arofalvVO)UL T-)V 

ovco av, 7TrpoUoLVVELv TOV8E TO'V OPKOV 'Ca7mOcti'LVC 77/V ovutaV 77/V EP.LVUTOV O/26w5 KaLL 

8&KaLw59, 7A-Av Trdv E)V TOr a'pYUpEtOOSL OJa Od' Vo4oL aLTEA7/ 7TE7TO7/KcLKa. '([Dem.] 42.18) 

[The law] states the following verbatim: 'People who are exchanging property [i.e. through the 
antidosis] with each other, when after taking the oath they are declaring their property, are to 
add this oath: "I declare my property accurately and fairly, except for such properties in the 
silver workings which the laws have rendered exempt."' 

Another area in which we can detect a readiness to express obligations as positive 
instructions is religion. This is hardly surprising. Dealings with the gods are yet more 
fraught than commercial or testamentary dealings between human beings. This may at 

any rate explain the precise arrangements set out for dealing with the dead at deme 
level in the law quoted in Dem. 43: 

7OV9s 8' cL7TOYLYVOVEVOU El 7OLS 87//LoLS, OlNr CLV /L7PELEV CLvLTp7/TCLL, ETEayyEAAETW 0 

70 rs 7OU7/KOvvv avaLpEtv Kat OO.7T7ELV Kat KaOcLapELV 70v 87T/VLoV, 7T/ 7/l'E'paL iL 
a"V cLryV/a KLTS L7V 7c)yAAELv SE% 7rEpL TWV 80'.AWV TOiL 8EU7T6T77/(, IE aV V~TOYEVIqTat EKaOrTOs aVT(AV. E~7TaYYE t 1 v 7I 7T E;CLV Ll E7T7r1' EL~8 

7-)v EAEV&E'PWV TOL,S Ta Xp7 'PaT E'XOVO9LV E'a%V E/7/ - Xp7//.aTa 7T)1 a'7ToO0aV VTL, 7TOE 

7TPOU7/KOVuL 70T a'7ooav0v7vSr E7TcayyEAAELV . Ea'v U TrOl S7/paLcpXov E7T1.ayyEAalVT7os Pq 

aLvatpW;vTraL OL' PrO7KVE /1V 87/LXoTc7TO/LUOUL79OJ1 TcL)VEAEEV Ka1L KaTcLaO'Oat KaLL 

KaQO7/pat T7V %iov ao9 7//LEp0'v, 057rcog a.V 8vV7/7cTa O'AYL'iuToVw Ja%V SE' P-q7 a'7ro/LL9OwU7/Lq, 

02bELAE7Wc xLAt'agS 8pax/pasg T0)1 8-/p.oULWCL. 0 71 8' 'a' avaACO%7/t, 8MMorActov 7Tpcaua'gwa 7rapa% 
TCWV O1/IELAO'VTO)V. E'aLv 8U /1.7 7rpaLe7/t, aV'TOS O'IkELAE'TW TOLS 8-qoOTasg. ([Demn.] 43.57-8) 

In the case of people dying in the demes whom nobody takes up, let the demarchos make an 
announcement for the relatives to take up and bury them and purify the deme on the day on 
which each of them dies. He is to make an announcement for the master in the case of a slave 
and for those in possession of the property in the case of free individuals. If the deceased has no 
property he is to make an announcement for the relatives of the deceased. If the relatives do not 
take up the body in response to the demarchos' announcement, let the demarchos contract for 
the collection of the body on the same day after as short an interval as possible. If he does not 
so contract, let him pay a f-ine of one thousand drachmas to the treasury. Whatever sum he 
pays, let him exact twice the amount from those who owe it. If he does not so exact, he is to owe 
it in person to the deme. 

The presence of the dead is a source of pollution, and arrangements have to be made 
to remove and bury the corpse and to purify the area. In most cases the family can be 
expected to deal with the corpse as a matter of course; but not everyone has living 
relatives, or (in an age when deme membership may not coincide with domicile) 
living relatives near at hand, and the law has to ensure that appropriate arrangements 
are made even in these cases. Under the broad heading of religion we can perhaps 
place the law dealing with the assembly meetings following religious festivals quoted 
in Dem. 21: 

7OVS' 7rpV7CLVELS 7rTOELV E'KKA7/a7Lav Elv JLovVVUOov 77/t VU7-rEpatCat 7OJv Havcov8, E'v 8i TaVT7/L 

xp,Pa/.Tt~EWV 7TpcJrov /1Ev 7rEpt L'Epojv, E"7TEL7ra Ta%9 7rpof3oAasg ~7apa8t86o7wUFav TagS 

yEyEv77/LEvaS EVEKCa T7/S 7T0/L7T7/9 7/ TO)v aCL7vWV T7WV EV JL0VV0UtLOL% 0(7(at /17/ EKTE7EtU/LEvatL 

OJULv. (Dem. 21.8) 

The prytaneis are to convene a meeting of the Ekklesia in the precinct of Dionysos on the day 
after the Pandia. At this meeting they are to deal first with sacred matters; next let them bring 
forward the probolai which have been made in connection with the procession or the contests at 
the Dionysia, all that have not been paid for. (trans MacDowell) 
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The same presumably applies to the law on the organization of burials cited in Dem. 
43.62 (quoted above). The speaker claims that the law is Solonian. Taken by itself, 
this claim is of limited authority, since there is a tendency in the historical period to 
ascribe laws to Solon irrespective of the date of enactment. However, there is 
supporting evidence for the speaker's attribution of the law.24 The law in question is 
a sumptuary enactment. My concern, however, is not with the legislator's intention 
but with the form of the law, and this may be governed more by the sphere of activity 
covered than by the political purpose of the legislation. 

Two of the laws blandly categorized above as religious share another feature, 
however. The instructions on the burial of the dead in the demes and on the conduct 
of the assembly with reference to the festivals overlap with what we would call 
constitutional law. Such laws would naturally be substantive, since the duties of public 
officials need to be laid out clearly and public business needs to be conducted in an 
orderly and predictable way. The two laws discussed may owe their form to the 
presence not only of a religious but also of a constitutional dimension. Similarly the 
laws governing the legislative process itself, at least as we meet them in the fourth 
century, lay down detailed instructions for the conduct of business with reference both 
to laws and to decrees:25 

TL7 SE' Trg TPt'77S- 7rpvTavELasr T7qt EVSEKa'T77t EV TCt S7/1 ,E7ESav 1El477TaL 6 K77pv6, 
E7TLXELpOTOVLaV 17TOLEWV TCJV VO/11wv, 7T'pWTOV /1EV 7TrEpL TWOV flOVAEVTrLKWZV, SElYTEpoV U C~ 
KOLVWZV, EL'Ta O'L KIELVTaLTtS rE vve'a a'pxoOUULV, ELTa-ra TW a'AAwv dpxOJ. 7'7 8'XELPOTovta 
EUrTW 77ITpOTEpaL, OTWL SOKOvLJULV apKELV OL VO/1OL O' (30UAVTWKOL, 77 5' VUTEpa, 777 P OTWL /177 
SOK06Vc7 ELI-a 7-rwV KOLVWV Ka-ra' Tcrav7a. r)'v 5' E5irtxEtpoTovtav ELVat -rJv vo/J1oiv Kara Tov%g 
vO'/OVSc TOV9 KEL/14EV0VSX eav SE TIVES TWOV VO/1WOV Taw KEL1evWov a7roxEtpoTrov77O(COL, T0VSk 

7rpvTaVEL, Eb OTWOv av 77 EITLXELpoTovtaL yev?yrtCL, 7T(EWV 7TEpL TWov a7ToXELPoTOV77OE'VTW0V 

T77qv TEA evTaL7aV TCOV TpLWOV EKKA77ut6v- Tov'g SE' 7poe'Spovs-, oL'a'v TUvyXavcout 7TpoESPEV,0VTES9 
Ev -ravT77L T77L EKKA77U,'aL, xp771artL~EwV e7TaLvayKE9 ITpWoTov /1ETa Ta LEpa 7TEpL TWOV 

vopO/1OrETV, KaO' 0' TL KaLOESo6wVtCL, KmLL 7rEpL' 7IOU apyvpL'Ov, 0'73O8ev rotS' vo/1oOE'TaLs' EUcTat, 

TOiVs SE VO1OETaS' EvtYa E'K TrJV 0/1-w/OKOTwOV TOV 7'ALaaUTLK0V O'pKOV. Eadv 5' ot 7TpvTavEtS' 
177 rotlqUwUa Ka'ad ra yeypap/1/eva Tl7V EKKA77UL'av 77 ot~ 7TfPOE8POL /17Xp71TLw 

050etAetv TWcv /1EV TrpvTavecov EKaUTov xLAtQ'a Spax/da'g lEpa4c T-7L AO77VdL, T(iv SE' 7rpoE'Spwv 

EKacrTog ' 
6OEtAE'TWO TeTTapa~KOV7Ta SpaX1aS'c ILEpal' T~t AO77vcLLt. (Dem. 24.20ff.) 

On the eleventh day of the third prytany, in the Assembly, after the herald has uttered the 
prayer, a vote by show of hands is to be held on the laws, firstly those connected with the Boule, 
secondly the general laws then those which are laid down for the nine archons, then the other 
offices. The first vote is to be those who think the laws connected with the Boule satisfactory, the 
second those who think them unsatisfactory, and then the general laws in the same way. The 
vote on the laws is to take place according to the established laws. If any of the established laws 
are rejected by show of hands, the prytaneis in whose term the vote takes place are to devote the 
the last of the three Assemblies to the rejected laws; the presidents who happen to be presiding 
at this Assembly must make the first business after the sacrif-ice the terms on which the 
legislators are to convene, and the source of money for the legislators; the legislators are to be 
drawn from those who have sworn the judicial oath. If the prytaneis do not convene the 
Assembly according to the written terms or the presidents do not conduct the business, each of 
the prytaneis is to be f-ined a thousand drachmas devoted to Athene, and let each of the 
presidents be fined forty drachmas devoted to Athene. 

TOJ SE KE/1EWV 6/1V /77 tEeivat AOaat /177SEva, ea'v tzq' ) EvopO/1GEaLg. TrOT-E SE' ̀ 'EgvaLL 

TQUZ flOVAO/1EVOJL AO77va'oJv A6'Etv, E'TEpov TrL9EVrT a5VO' OTOV aLV A677L. SLaXEtpoToVL'av SE' 
7TOLELV TroLlS trpogSpovs' 7rEpL' T-o'Twv TOJV Vo/co)V,l 7TpOToV /1E'V ITEpL TO!) KEL/1EVOV, EL' SOKEE 
E7t? 7 rta7E TVTOIIVV'ITT4Etos-' EaCL TO)L 8 7/1O)L TW~L AO77vatUOv 7'7 ov, IETc' 7Ep TO! TE/vv... (Dem. 
24.33) 

24 See E. Ruschenbusch, LOAQ2NO22 NOMOI: die Fragmente des solonischen Gesetzwerkes 
mit einer Text- und (iberlieferungsgeschichte, Historia Einzelschrift 9 (Wiesbaden, 1966), pp. 95ff. 
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It shall not be permitted for anyone to abolish an established law except through legislators. In 
that case any Athenian who wishes is to be permitted to abolish, if he proposes another to 
replace the one he abolishes. The presidents are to hold a vote by show of hands firstly on the 
established law to determine whether it is believed to be advantageous to the Athenian people or 
not, and then on the law which is being proposed. 

tfLr8 TP 7pt v T LV V, aTtoJ xXP71 7rtqVov3 aTot ELVaL, L77vE 7TEpt TrOV 0 EtLAo6vTcV Trot 

OEOlS 7 T CLI 8r/qLoaUWL L TCrL A0rvatlWv 7repl abeaUEWs TOv 70Oi A aT aro7 Ta raEWS, eadv /A) 
i/r)Lua evvov A8G7valwOv Tn)V a8ELav irpOrTOv P') EAaTTov EaKLtAXlAlWV, otfS v 8o0'qL 

KpVt%Vs/V [(b7) ,OlL.VOLI. TOT'e SE E;eLval XPr-qaTLaC ELV KaO' O TL av jTt ]OVAji Kal' TL 

8r/w1L SOK/L. (Dem. 24.45) 

Nor [is it to be permitted to make proposals] about those deprived of rights, to the effect that 
they should be granted rights, nor about debtors to the gods or to the Athenian treasury 
concerning release from the debt or composition, unless no fewer than six thousand Athenians 
first vote impunity, approving by secret ballot. In that case it is to be permitted to introduce 
business as the Boule and the Assembly see fit. 

That the conduct of public business should be governed by substantive law, with 
procedures against those guilty of dereliction merely appended (as in Dem. 24.20ff.), 
may seem too obvious to be worth stating, particularly since it would be very difficult 
to frame laws of this degree of complexity in terms of a series of procedures and 
penalties for non-compliance. But constitutional law will inevitably have made up a 
substantial proportion of the lawcode and will have had a profound impact on the 
Athenians' own perception of their laws. 

It may be unwise to insist too firmly on categories of law which have a substantive 
tendency on the basis of so cursory a survey. However, I think one can see a trend 
toward the definition of rights and obligations in specific areas: property law, especi- 
ally the transfer of property, and family law, two areas which converge in the case of 
inheritance; religion; constitutional law. The areas in question are distinguished by at 
least one of two features. The first is a marked propensity to generate disputes about 
rights and/or duties, so that clear definitions are needed, as in the case of property law. 
The second is a need for clarity in the conduct of business. In the case of religion this 
reflects the need to avoid divine anger. In the case of the duties of officials it reflects 
the need to control public business, to control public servants and to have a means of 
evaluating their conduct precisely in the event of complaint or mishap. Accordingly it 
is not surprising that the procedural law dealing with the destruction of olives cited at 
[Dem.] 43.71 and the substantive laws dealing with the marriage of epikleroi cited 
at [Dem.] 43.54 or the repeal of laws cited at Dem. 24.20ff. lay down specific duties 
(with penalties) for the officials with jurisdiction or responsibility in the area in 
question. In this at least there appears to be a convergence between laws with a 
procedural and those with a substantive orientation. 

A question suggests itself at this point. Gagarin argues for the chronological 
priority of procedural law. Todd associates legislation with a procedural emphasis 
with 'primitive' systems.26 On the basis of an evolutionary model one could in theory 
explain the substantive laws discussed above as indicative of a progressive shift within 
the Athenian system from procedural to substantive law. A careful study of the dates 
of surviving laws would be needed before one could give a confident answer to this 

25 The relationship between the various laws on nomothesia in fourth-century Athens is 
contentious; see in general D. M. MacDowell, JHS 95 (1975), 62-74; P. J. Rhodes, CQ 35 (1985), 
55-60; M. H. Hansen, GRBS 26 (1985), 345-71. For my present purposes all that matters is the 
formulation. Cf. also the law limiting vo4loL rT' advSp, for which see n. 11 above. 

26 Gagarin (cited above n. 2), Todd (cited above n. 1). 

107 



question.7 All one can do in this context is to try to gain a broad impression of the 
chronology of law. I noted earlier that the laws on homicide, ascribed by the Athenians 
to the period before Solon, are procedural in emphasis. This fact might serve as the 
basis for an evolutionary reconstruction of the formulation of Athenian law. It would, 
however, be difficult to lay down a hard and fast rule on this subject. At first sight the 
inheritance law cited at [Dem.] 43.51 seems to favour an evolutionary view. There we 
have detailed instructions on priority in inheritance cases, and the provisions are at the 
end specifically linked to the archonship of Eukleides, that is 403/2. The mention of 
Eukleides clearly reflects the revision of the laws which began in the last decade of the 
fifth century and was resumed after the fall of the Thirty and the restoration of the 
democracy in 403. However, the detailed definition of rights with reference to the 
transmission of property by inheritance preceded the restoration, as we can see from 
the law cited by Aristophanes in the Birds: 

Ept) 8J 8OO Kat rov coWvo'S aot Vo'dOV' 
voOcoL ILt7 Etlvat adYXLTarELav TraIScv OVTOJV yvV7acwv. Ea'v e 7raLtE ftiL c5 Ja yvracLoL, TOLt 

EyyTraTa yevovs fLereLvaL Tr)V XptpruaTrv. (Ar. Av. 1660) 

I shall quote the law of Solon for you: There is to be no right of proximity for a bastard while 
there are legitimate children. If there are no legitimate children, the nearest relatives are to share 
the property. 

We need not assume an accurate quotation of the law; its existence and the degree of 
overlap with the law in operation after Eukleides suffice. Even without Aristophanes' 
testimony the form of the feminine dative plural in the first (surviving) sentence, 
which indicates a date before 420, would enable us to push back this law by at least a 
couple of decades and to conclude that the law as reinscribed at the end of the fifth 
century either reproduced in its entirety or incorporated details from an earlier law.28 
If Aristophanes is correct, the law in question goes back to Solon. There is no 
obvious reason to doubt the ascription, but even if Solon is being used as a catch-all 
for old legislation, the attribution to Solon allows us to push the law back at least to 
the first half of the fifth century. The law governing the making of wills, which 
(unless we are dealing with an singularly felicitous forgery) appears to be Solonian, 
contains precise provision on the circumstances in which a will can be made, as well 
as indicating who may make a will. In a related sphere, parts at least of the legislation 
on the epikleros, which I concluded above was probably substantive, were old, as 
the use of the verb o7rveaOat (non-current in Attic prose of the classical period) of 
marital sex indicates. Although Athenian laws had their own recurring syntax and 
even formulae, the vocabulary of the laws tends to reflect that of contemporary 
polite discourse; there is no tendency to use an archaizing vocabulary or morphology. 
Accordingly, archaisms embedded in laws in use in the classical period may 
reasonably be used as evidence for dating. Substantive law in this area therefore is not 
a late development. Again, the use of the word Sdta$ap in the law determining 
legitimacy at [Dem.] 46.18 (quoted above), where Attic prose of the classical period 
would use the word yvv-?7, suggests that this (substantive) legislation goes back to the 
archaic period, and therefore in all probability to Solon. Likewise, the law governing 
the setting of interest (Lys. 10.18, quoted above) was old enough for the terminology 

27 Such an attempt is fraught with difficulties, especially where attribution of laws to Solon is 
at issue. For the general difficulties see Ruschebusch (cited above n. 24), pp. 53ff. 

28 Ruschenbusch, ibid., p. 87 reproduces the whole law as Solonian, marking out the reference 
to Eukleides as a later addition. 
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used to require explanation at the turn of the fourth century.29 That the speaker of 
Lys. 10 is correct to ascribe this law to Solon is strongly suggested by its evident 
connection with a major aspect of Solonian legislation, the prohibition of loans on 
the security of the person. The law on burials quoted at Dem. 43.62 was also (it was 
argued above) of Solonian date. Equally interesting is the law on building and other 
works near a boundary, to which Solonian authorship is attributed in ancient 
sources. The use of the terms 3q0piy-7 or opvrql, which were not in use in Attic prose 
of the classical period, and possibly to'6vvos for the more common go'Opos support 
an early date. This law, which enjoins clear responsibilities, is unambiguously 
substantive. If-and this cannot be established with certainty-the law on kakegoria 
which forms the basis of debate in Lys. 10 is to be identified with the Solonian 
legislation on kakegoria discussed by Plutarch at Sol. 21.1, we have the essence of a 
Solonian law which is procedural in form, but which (as was noted above) in listing 
forbidden terms presents a marked substantive element. Thus not only fully 
substantive laws but also laws with a procedural cast and a significant substantive 
component (by which is meant a fuller definition beyond the act of naming the 
delict), are part of the legislative process from very early on. 

This is, of course, very impressionistic. But the evidence suggests that the factor 
which determines the form of the law is not chronology so much as content. The 
evidence does not allow us to exclude the possibility of a change in the balance 
between procedural and substantive law between the archaic and the classical period; 
but we can state that from Solon onwards the Athenians were using laws with both a 
procedural and a substantive emphasis according to the nature of the issue subjected 
to legislation. The result was probably a majority of procedural law, but where a 
substantive formulation was needed it was used, from the very first. Probably also the 
statements above on the open texture of Athenian legislation require qualification. 
Because there is a tendency among modern scholars to concentrate on the 'if anyone' 
formulation and on laws as 'prohibitions backed by threats', and because laws like that 
on hybris readily present themselves as examples, scholars naturally note above all the 
indeterminacy of Athenian laws. The admixture of substantive law means that 
openness of texture is a relative and not an absolute attribute of Athenian laws and 
that the susceptibility to interpretation varied significantly from law to law. This is an 
area where generalization brings the risk of distortion.30 

Royal Holloway, University of London CHRISTOPHER CAREY 

29 The speaker in Lys. 10 includes this law among a number of old laws whose vocabulary is 
archaic and therefore needs to be glossed. 

30 This paper was delivered at a research seminar at Royal Holloway in December 1995. My 
thanks are due to all present who commented, especially Lene Rubinstein, Philip de Souza and 
Richard Alston. The present version was prepared during the tenure of a British Academy/ 
Leverhulme Senior Research Fellowship, for which I should like to express my gratitude. 
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